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NOW COMES theIllinois EnviroruneritalRegulatoryGroup(“IERG”), by oneof

its attorneys,KatherineD. Hodgeof HODGE& DWYER, andprovidesthefollowing

commentswith respectto the PeakerPlantsInquiry Hearingsheldby theIllinois

PollutionControlBoard(“Board”).

I. INTRODUCTION

IERG is a not-for-profit Illinois corporationcomprisedof 68 membercompanies

engagedin industry,commerce,manufacturing,agriculture,trade,transportationor other

relatedactivity, andwhich persons,entities,or businessesareregulatedby governmental

agencieswhich promulgate,administer,or enforceenvironmentallaws, regulations,rules

or policies. IERGwasorganizedto promoteandadvancethe interestsof its members

beforegovernmentalagenciessuchasthe Illinois EnvironmentalProtectionAgency

(“JEPA”) andtheBoard. IERGis alsoan affiliate of the Illinois StateChamberof

Commerce.

IERG appreciatesthisopportunityto offer commentsin this inquiringproceeding

andcommendstheBoardfor its effortsin collectingabody of informationsuchthat

objectiveandimpartial answersto theGovernor’squestionscanbecrafted. It is

imperativethat theBoardreviewthe body of informationgeneratedtofirst answerthe



specific,questionsaskedby theGovernor. Only after arrivingat answersto thosespecific

questionsshouldtheBoardturnits attentionto recommendationsas to imposingany

furtherrequirementson peakerplants.

IERG, on reviewingthe testimonyandquestionspresentedatthe publichearings,

is concernedthat the issuesof needfor actionandof availableactionshavebecome

blurred. In ourfinal commentson thismatter,[ERGwishesto pointout thedifferences

betweenthesetwo issuesastheyrelateto air pollutioncontrols. We alsowill comment

on the issueof zoning,as opposedto moreformal sitingprograms,reiterateourprior

concernsasto thedefinition of peakerplants,andoffer commenton the needfor peak

powerin thenew ageof deregulation.

II. COMMENTS

A. GovernorRyan’s Inquiries

The first questionthe Governorasksis:

1. Do peakerplants need to be regulated morestrictly than Illinois’
currentair quality statutesand regulations provide?

Theanswerto thisquestionlies in testimonyandresponsesto questionsrelating

to air quality impacts. How is oneto determineif thereis aneedfor additional

regulations?[ERG believesthattheneedfor additional regulations,or lack thereof,is a

functionof whetherthe goalsof air pollutioncontrol are,or arenot, beingachieved.The

only way to determineif suchgoalsarebeingachieved— or if the presenceof newpeaker

unitswill somehowcompromisesuchgoals— is to look atthe potential effect of peaker

plantson ambientair quality standardsandPSDincrements. In fact, thistypeof analysis

wasthe primary thrustof the testimonypresentedby IEPA witnesses(~,Testimonyof
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ThomasSkinner,ChristopherRomaineandRobertKaleel). (Transcriptof August23,

2000Hearing,at pp. 48-130.)

Mr. Kaleel’stestimonyandattachedexhibitsareof particularimportanceon this

issue. Mr. Kaleel’stestimonywasbasedon theresultsof modelingconductedby the

IEPA aspart of theair permittingprocessfor peakerplants,as well as for attainment

demonstrationpurposes.This modelingis the onlyscientific evidencepresentedasto the

effects,or lack thereof,of the air quality impactsofpeakerplants. Mr. Kaleel testified

thatthe resultsof thestudiesreviewedto datehaveshown,to the Agency’ssatisfaction,

thatthe natural-gas-firedpeakerspermittedthusfar will not threatentheNAAQS or PSD

for NO2, PM1O, SO2 andCO: (Transcriptof August 23, 2000Hearing,at pp. 115-117.)

As to ozonestandards,Mr. Kaleeltestifiedthatthe expectedemissionsfrom the natural

gasfired turbines,or peakers,will not greatlyaffect the State’sability to demonstrate

attainmentofthe 1-hourstandard.Mr. Kaleel alsostatedthatthe model’sresponseto

projectedemissionsincreasesis small relativeto the improvementsin ozoneair quality

achievedto dateandto improvementsexpectedin the comingyearsfrom control

programsyet to be implemented.(Transcriptof August23, 2000Hearing,at pp. 128-

130.)

Following the 1EPA’s testimony,theBoardcorrectlyaskeda numberof follow-up

questions,in writing, to probethe questionof localizedair quality effects. (Illinois

PollutionControl BoardOrderof September25, 2000 Order,at p. 1.) In responseto

Boardquestion# 2, the[EPA stated:

The requiredanalysesareconservative... andaddressimpactsat locationswhere
peakimpactsareexpectedto occur, evenas closeas the source’sfencelines. The
modelinghasconsistentlydemonstratedthatthe air quality impactsofthe peakers



aresmall, if not insignificant,andwill notcauseor contributeto violationsofthe
NAAQS.

(IEPA October4, 2000Commentsatp. 6.)

Thus,it is the[EPA’s testimonythat, basedon modelingresultsconductedon

eachandeverypermit application,the goalsofthe air pollution controlprogramwill not

bejeopardizedby theemissionsfrom suchfacilities. [ERG believesthat, unlessthereis

credibleevidenceto the contrary, theneedfor additionalair quality controlshasnot been

demonstrated.

IERG hasreviewedthetestimonyandevidencesubmittedathearing. With the

exceptionof a few unsubstantiatedclaimsthat air quality will becompromised,thereis

no challengemadeto theconclusionsreachedfrom [EPA modeling. Absolutelyno

modelingwas submittedto attemptto demonstrateair quality impairment. Rather,a

wealthof testimonyasto whatadditional level of control couldbe appliedto peaker

plantswas presented.Thereis no questionthatadditional levelsof control couldbe

applied But for thepurposesofthisproceeding,andin [ERG’sopinion, thatissueis

moot, unlessthe needfor suchadditionalcontrolshasbeendemonstrated.

The Governordid not askthe Boardwhetheradditional controlscouldbeapplied;

it wouldhavebeenunnecessaryto hold inquiry hearingsto answerthat question. The

Governoraskedthe moredifficult questionon theneedfor controls. Basedon the

evidencepresentedathearing,the Boardmustanswerthe Governor’sfirst questionin the

negative.
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The secondquestionthe Governorasksis:

2. Do peakerplants posea unique threat, or a greater threat than
other types of State-regulated facilities, with respectto air
pollution, noisepollution, or groundwater or surfacewater
pollution?

[ERG believesthe commentswe offered aboveclearly demonstratethat peaker

unitsdo not poseauniqueor greaterthreatthanotherregulatedfacilities, as regardsair

pollution. In fact, therecorddemonstratesthatsuchunitsposeaninsignificantthreatto

thisenvironmentalmedium. In addition,GregZak, NoiseAdvisor for theIEPA, testified

thatIEPA hadreceivedno noisecomplaintsregardingexistingpeakerplants. (Transcript

of August23, 2000Hearing,atp. 136.)

As regardswaterissues,[ERGbelievesthatthe Boardis following the correct

courseof actionin providingthenewly formedWaterResourcesAdvisoryCommittee

with a summaryof all water-relatedissues. In thetransmittalletter from Chairman

Manningto DirectorsSkinnerandManning,the following statementwasmade:

Whilewaterusagewas NOTthe focusoftheseBoardhearings,theissue

ofwaterusagewas nonethelessanexpressconcernof manywho testified.
(ChairmanManning’sLetterof October25, 2000,atp. 2.)

[ERG believesthat, in forming thisadvisorycommittee,the Governorintendedto address

water-relatedissueswithin that forum, TheExecutiveDirectorof IERG serveson that

committeeandwill continueto activelyparticipatein the decision-makingprocess.

Accordingly,[ERGbelievesit would be inappropriatefor theBoardto makeany

recommendationsregardingwater issuesatthis time.
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TheGovernor’sthird questionis:

3. Should new or expandingpeakerplants be subject to siting
requirements beyond applicable local zoning require~neuts?

This is, in [ERG’sopinion, thecrux of thematter. The real issueis thatcertain

personssimply do not wantpeakerunitslocatedwithin their locality and,moreexplicitly,

in their “back yards.” [ERGagreesthesecitizenshaveeveryright to expresstheirviews

andasklocal governmentto takeappropriatestepsto protectwhattheybelieveto betheir

legitimateinterests. In fact, [ERGbelievesthatzoning,ratherthan state-prescribed

siting, increasesthe potentialfor local citizens’ input. In siting proceduresfor landfills,

for example,local governmentmustapprovesiting if theproposedfacility demonstrates

thatit meetscertaincriteriaestablishedby statestatute. Thereis no opportunityfor local

governmentto decidea siting requestsimplyon thebasisof local citizens’ opinionsor

concerns.Onthe otherhand, with zoning,peoplein andoutsideof agivencommunity

maydisagreeaboutthe meritsof aproposedpeaker,but all viewscanbeconsideredand

weighedin local governmenteffortsto prescribeappropriateaction.

And here, thekeyterm is appropriate. It is not appropriateto imposeair, water

or any otherrestrictionson a peakerunit, or anyotherfacility, unlessthoserestrictions

arenecessaryto preventa demonstratedenvironmentalrisk. It is inappropriateto saddle

any facility with costly proceduralrequirements,or locationalor technicalrestrictions,as

aback-doorway of increasingcosts,thusdiminishingthe economicfeasibility ofthe

facility. Suchactionsdo not constituterationalsiting; rather,theyaretechniquesto

precludesiting by economicpressure.A facility that must incur suchunnecessarycosts
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will — if built — beforcedto passthoseadditionalcostson to the consumer,imposing

unnecessarycostson societyas awhole.

Local citizensshould,throughtheir electedrepresentatives,be allowedtojustsay

no. The ability tojustsayno is, [ERG would suggest,abasictenetof zoning, asset forth

above. Considertheexampleof amajor retail outlet seekingto locatein a fast-

developingareaon theoutskirtsof a city. Local residentsmaynot wantthe projectand

expresstheir concernsto their local zoningboard. Othersin thecity maywantthe

facility. The local zoningboardwill decide. Thezoningboarddoesnot needartificial

reasonsto denythe right to locate. It cannegotiatechangesto makethe facility more

acceptableto theopponents— or it canjustsayno. [ERGis hardpressedto find any valid

reasonfor the Stateto becomeinvolved in a locationaldecisionthat is basicallya local

decision,bestaddressedthroughlocal zoning. This is particularlytruewhere,as

explainedabove,local citizens’ concernsaremoreadequatelyaddressedin local zoning,

thanin state-prescribedsiting

Furthermore,would the proponentsof a state-prescribedsiting processbewilling

to giveup the ability of thelocality tojustsayno? If the Statebelievesthat a peaker

plant shouldbe locatedin a specificarea,will that decisionoverridelocal zoning? There

is not, in [ERG’s opinion, anyreasonto establishanew bureaucracyto sitefacilitiesthat

areappropriatelyregulated.Local zoningshould, andcan, do thejob.

[ERG believesthatthe Governor’sfinal two questionsare, in effect,resolvedby

the mattersset forth above. Thereis no needfor morestringentregulationof peaker

facilities andthesepeakerunits do not poseauniqueor greaterthreatthanotherregulated
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facilities. The concernsraisedin theseproceedingsarebestaddressedby local zoning,

ratherthanadditionalstateregulation.

B. Additional Considerations

[ERG would like to posetwo additionalquestionsandanswersthat arevital to

this inquiry proceeding,asset forth below.

1. What is a peaker plant?

D.K. Hirner, [ERG’sExecutiveDirector,previouslytestifiedat theBoard’s

hearingon this matter. (Transcriptof August24, 2000Hearing, at pp. 308-313) Tn that

testimony,[ERG stressedthattheBoardshouldclearlydefinethetypeofunits thatare to

bethe subjectof anyrecommendationsthatresult from thesehearings. Our concernat

thattimewas thatan entireuniverseof industrialsteamand/orelectricgeneration

facilitiescould betreatedas peakerplants. After reviewof the testimony,our concernsin

thisareahaveincreased.

Onceagain, thefocusofthe hearings— naturalgas-tiredpeakerplants— hasbeen

obscuredby muchof the testimony. The initial motivationfor thesehearingswas public

concern— justified or not — thatpower-generatingfacilities thatarespecifically

constructedto supplyonly electricpower,comeon-line quickly, andproducepoweronly

in timesof peakdemand,would createuniqueproblemsfor acommunity. During the

courseofthe testimony,thisscopebecameblurredwith extensivediscussionregarding

combined-cycle,co-generationandevenbase-loadfacilities. [ERGwould submitthatif

thehearingswereintendedto coverissuesregardingsucha wideuniverseof power

generationfacilities, the testimonywouldhavebeenmuchmoredetailedand

comprehensive.
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As theBoardwill be issuingan informationalorder in the nearfuture, it is

imperativethat theBoard’sorderpreciselydefinethe typesof facilitiesthatarethetarget

of anyrecommendations.Failureto do so riskstheBoard’srecommendationsbeing

misunderstoodandthus misappliedin future legislativeor regulatoryinitiatives, As

notedin IERG’s priortestimony in this matter,including industrialco-generation

facilitiesin the definitionof “peakerplant,” eitherintentionallyor by failure to

adequatelydefine“peakerplant,” could imposepotentiallysevereandunnecessary

impactson the businesscommunity.

2. How doesthe prospectof addedenvironmental regulation
squarewith Illinois’ adoptedpolicy to deregulatethe utility
industry and promote free competition?

Only a few yearsago,the GeneralAssemblypassedlandmarklegislationin the

areaof electricderegulation.Illinois is not thefirst stateto do so, nor assuredly,will it be

thelast. The primarymotivationfor deregulationis the desireto lower thecostof the

goodsor servicesprovided,by substitutinga competitivemarketplacefor aregulated

monopoly. In virtually all cases,be it air fares,long distancetelephonechargesor

trucking, thecostshavedecreaseddramaticallydueto deregulation.While thetransition

will undoubtedlyhaveproblems,thatis exactlywhy the GeneralAssemblyallowedfor

an extendedperiod of transition.During thattransitionperiod,a numberof eventsshould

occur.Among thoseeventswill bethe privatesectoridentifyingareasof need(in this

casefor peakpower)andprovidingthefacilities andinfrastructureto meetthatneed.

Priorto deregulation,public utility companieshadanobligationto providepower;

the State,throughthe Illinois CommerceCommission,wasauthorizedto issueand

approvethe constructionofa newpowergeneratingfacility throughcertificatesof
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necessity,andin return, thepublic utility receiveda guaranteedrateof return. After

deregulation,privateutility companiesmayconstructfacilitiesto deliver power. Private

utility companiesmustobtainall applicableenvironmentaland-otherpermitsandask

their shareholdersto assumetheprofit or lossrisksshouldthedecisionto constructbe

faulty.

The intendedresult is that, eventually,supplyanddemandwill balance,resulting

in the consumergetting electricityat afair priceandthe privateutility earninga fair rate

of return. [ERG’s concernin this regardis that eachtime unnecessaryregulatory

constraintsareplacedon acompetitiveentity, thelaws of competitionareskewedand

everyoneloses. Eitherconsumerswill paya higher priceto compensatefor additional

regulatorycostsor the utility will opt not to constructanecessaryfacility resultingin a

shortfall in supply— andthus higherpriceswill follow.

The concernraisedby manyat hearingis that therearetoo manyfacilitiesbeing

planned,or permitted,or (possibly)constructed,relativeto the demandfor peakpower.

Quite frankly, this shouldnot be aconcern. In fact, if this is indeedthe case,thelawsof

supply anddemandsaythatthe consumerwill bethe big winnerwhile theenvironment

will not suffer as a resultof over-capacity.Electric powerproductiondiffers from the

manufactureof “widgets” in a fundamentalway. Whileonemayoverbuildand stockpile

widgets,with the attendantenvironmentalimpactof eachadditionalwidgetbeing

produced,onecannotstockpilekilowattsin thebackyard. Thus, if therearetoo many

peakerplantsbuilt, only thosewilling to producethe neededpoweratthe lowestpossible

costwill operate. The remainingfacilities maywell bethere,but theywill haveazero

environmentalimpact. The shareholderswill suffer, not the consumeror the
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environment. Thecompetitivemarketplacewill dealwith this situation. Accordingly,

while [ERGcanunderstandthe concernsof residentsin theareasregardingexcess

capacity,upon closeanalysis,webelievesuchconcernsmay, in manycases,be

unwarranted.

ifi. CONCLUSION

[ERG appreciatesthe opportunityto participatein this proceeding.[ERG

respectfullyrequeststhattheBoardconsiderandactfavorablyon thecommentssetforth

herein.

Respectfullysubmitted,
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